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THE DECLARATION OF LONDON OF FEBRUARY 26, 1909 

PART II * 

UNNEUTRAL SERVICE 

Chapter 3, devoted to unneutral service, has only three articles; but 
they are important and were debated perhaps with more spirit than any 
other articles of the Declaration. The general subject is one which has 
been treated by Lord Stowell in a series of masterly judgments, and it is 
believed that an examination of two or three of them would form the 
best introduction to this chapter. 

In the case of the Carolina (4 C. Robinson, 256), decided in 1802, a 
Swedish vessel captured at the taking of Alexandria and lost, while in the 
possession of the captors, by accident and stress of weather, before the 
validity of the capture was passed upon by the court, had served as a 
transport in the French expedition to Alexandria and, upon suit brought 
by its owners, Lord Stowell said: 

If an act of force, exercised by one belligerent on a neutral ship or 
person, is to be deemed a sufficient justification for any act done by 
him, contrary to the known duties of the neutral character, there would 
be an end of any prohibition under the law of nations to carry contra- 
band, or to engage in any other hostile act. If any loss is sustained in 
such service, the neutral yielding to such demands, must seek redress 
against the Government that has imposed the restraint upon him. He 
has no right to expect that the British Government should pay for the 
injustice of its public enemy. If this vessel had been taken in delicto, 
I should have felt no hesitation in saying, that she must have been sub- 
ject to condemnation. Whether the troops were received On board 
voluntarily, or involuntarily, could make no difference. 69 

In the case of the Friendship (6 C. Robinson, 420), decided in 1807, 
an American ship was engaged as a transport in the military service of 
the enemy. In addition to a small cargo, there were ninety passengers, 

* The first part of this article appeared in the April 1914 Joubnal, pp. 274-329. 
69 4 C. Robinson, 260. 
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of whom one was an American, five French merchants, and the rest 
French military officers and mariners. To the objection that the French 
passengers were not transported for a specific active service of the 
enemy, his lordship said: 

The substance of the thing is this, whether they are vessels hired by 
the agents of the Government, for the purpose of conveying soldiers or 
stores in the service of the state? That is the substance; and it signified 
nothing whether the men so conveyed are to be put into action on an 
immediate expedition or not. The mere shifting of draughts in detach- 
ments, and the conveyance of stores from one place to another, is an 
ordinary employment of transport vessels, and it is a distinction totally 
unimportant, whether this or that case may be connected with the im- 
mediate active service of the enemy. In removing forces from distant 
settlements, there may be no intention of immediate action: but still 
the general importance of having troops conveyed to places, where it is 
convenient that they should be collected, either for present, or future 
use, is what constitutes the object and employment of transport vessels. 60 

And in a later passage of the same judgment, his lordship says: 

Under these circumstances, I am of opinion that this vessel is to be 
considered as a French transport. It would be a very different caseif a 
vessel appeared to be carrying only a few individual invalided soldiers, 
or discharged sailors, taken on board by chance, and at their own charge. 
Looking at the description given of the men on board, I am satisfied that 
they are still as effective members of the French marine as any can be. 
Shall it be said then that this is an innoxious trade, or that it is an inno- 
cent occupation of the vessel? What are arms and ammunition in com- 
parison with men, who may be going to be conveyed, perhaps, to renew 
their activity on our own shores? They are persons in a military ca- 
pacity, who could not have made their escape in a vessel of their own 
country. Can it be allowed that neutral vessels shall be at liberty to 
step in and make themselves a vehicle for the liberation of such persons, 
whom the chance of war has made, in some measure, prisoners in a 
distant port of their own colonies in the West Indies? It is asked, will 
you lay down a principle that may be carried to the length of preventing 
a military officer, in the service of the enemy, from finding his way home 
in a neutral vessel from America to Europe? If he was going merely as 
an ordinary passenger, as other passengers do, and at his own expense, 
the question would present itself in a very different form. Neither this 
Court, nor any other British Tribunal has ever laid down the principle 
to that extent. This is a case differently composed. It is the case of a 
vessel letting herself out in a distinct manner, under a contract with the 

«» 6 C. Robinson, 426. 
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enemy's government, to convey a number of persons, described as being 
in the service of the enemy, with their military character travelling with 
them, and to restore them to their own country in that character. I do 
with perfect satisfaction of mind, pronounce this to be a case of a ship 
engaged in a course of trade, which cannot be considered to be permitted 
to neutral vessels, and without hesitation pronounce this vessel subject 
to condemnation." 

In the case of the Orozembo (6 C. Robinson, 430), decided in the same 
year, it appears that an American vessel, chartered by a merchant at 
Lisbon, was, to quote the language of the report, "fitted up for the 
reception of three military officers of distinction, and two persons in civil 
departments in the government of Batavia, who had come from Holland 
to take their passage to Batavia, under the appointment of the Govern- 
ment of Holland. There were also on board a lady, and some persons in 
the capacity of servants, making on the whole seventeen passengers." 
On the question of numbers and of the knowledge of the character of 
the persons so transported on the part of the master or owner, Sir 
William Scott said: 

What is the number of military persons that shall constitute such a 
case, it may be difficult to define. In the former case there were many, 
in the present there are much fewer in number; but I accede to what has 
been observed in argument, that number alone is an insignificant cir- 
cumstance in the considerations, on which the principle of law on this 
subject is built; since fewer persons of high quality and character may 
be of more importance, than a much greater number of persons of lower 
condition. To send out one veteran general of France to take the com- 
mand of the forces at Batavia, might be a much more noxious act than 
the conveyance of a whole regiment. The consequences of such assist- 
ance are greater; and therefore it is what the belligerent has a stronger 
right to prevent and punish. In this instance the military persons 
are three, and there are, besides, two other persons, who are going to 
be employed in civil capacities in the government of Batavia. Whether 
the principle would apply to them alone, I do not feel it necessary to 
determine. I am not aware of any case in which that question has 
been agitated; but it appears to me, on principle, to be but reasonable 
that, whenever it is of sufficient importance to the enemy, that such 
persons should be sent out on the public service, at the public expense, 
it should afford equal ground of forfeiture against the vessel, that may 
be let out for a purpose so intimately connected with the hostile opera- 
tions. * * * 

" 6 C. Robinson, 428-9. 
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It has been argued throughout, as if the ignorance of the master alone 
would be sufficient to exempt the property of the owner from confisca- 
tion. But may there not be other persons, besides the master, whose 
knowledge and privity would carry with it the same consequences? Sup- 
pose the owner himself had knowledge of the engagement, would not 
that produce the mens rea, if such a thing is necessary? or if those who 
had been employed to act for the owner, had thought fit to engage the 
ship in a service of this nature, keeping the master in profound igno- 
rance, would it not be just as effectual, if the mens rea is necessary, that 
it should reside in those persons, as in the owner? The observations 
which I shall have occasion to make on the remaining parts of this case 
will, perhaps, appear to justify such a supposition, either that the owner 
himself, or those who acted for him in Lisbon or in Holland, were con- 
nusant of the nature of the whole transaction. But I will first state 
distinctly, that the principle on which I determine this case is, that the 
carrying military persons to the colony of an enemy, who are there to 
take on them the exercise of their military functions, will lead to con- 
demnation, and that the Court is not to scan with minute arithmetic 
the number of persons that are so carried. If it has appeared to be of 
sufficient importance to the Government of the enemy to send them, it 
must be enough to put the adverse Government on the exercise of their 
right of prevention; and the ignorance of the master can afford no ground 
of exculpation in favour of the owner, who must seek his remedy in 
cases of deception, as well as of force, against those who have imposed 
upon him. 62 

In the case of the Atalanta (6 C. Robinson, 440), decided in 1808, the 
same eminent judge held, upon an elaborate review of authorities, that 
the carriage of despatches of the enemy affecting the war was unneutral 
conduct and as such punishable. In the course of his judgment his 
lordship said: 

The question then is, what are the legal consequences attaching on 
such a criminal act? for that it is criminal and most noxious is scarcely 
denied. What might be the consequences of a simple transmission of 
dispatches, I am not called upon by the necessities of the present case 
to decide, because I have already pronounced this to be a fraudulent 
case. That the simple carrying of dispatches, between the colonies and 
the mother country of the enemy, is a service highly injurious to the 
other belligerent, is most obvious. In the present state of the world, 
in the hostilities of European powers, it is an object of great importance 
to preserve the connection between the mother country and her colonies; 
and to interrupt that connection, on the part of the other belligerent, is 

62 6 C. Robinson, 433-6. 
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one of the most energetic operations of war. The importance of keeping 
up that connection, for the concentration of troops, and for various 
military purposes, is manifest; and I may add, for the supply of civil 
assistance also, and support, because the infliction of civil distress, for 
the purpose of compelling a surrender, forms no inconsiderable part of 
the operations of war. It is not to be argued, therefore, that the im- 
portance of these dispatches might relate only to the civil wants of the 
colony, and that it is necessary to show a military tendency; because 
the object of compelling a surrender being a measure of war, whatever 
is conducive to that event must also be considered, in the contemplation 
of law, as an object of hostility, although not produced by operations 
strictly military. How is this intercourse with the mother country kept 
up, in time of peace? by ships of war, or by packets in the service of 
the state. If a war intervenes, and the other belligerent prevails to in- 
terrupt that communication, any person stepping in to lend himself to 
effect the same purpose, under the privilege of an ostensible neutral 
character, does, in fact, place himself in the service of the enemy-state, 
and is justly to be considered in that character. Nor let it be supposed, 
that it is an act of light and casual importance. The consequence of 
such a service is indefinite, infinitely beyond the effect of any contra- 
band that can be conveyed. The carrying of two or three cargoes of 
stores is necessarily an assistance of a limited nature; but in the trans- 
mission of dispatches may be conveyed the entire plan of a campaign, 
that may defeat all the projects of the other belligerent in that quarter 
of the world. It is true, as it has been said, that one ball might take off 
a Charles the XHth, and might produce the most disastrous effects in a 
campaign; but that is a consequence so remote and accidental, that 
in the contemplation of human events, it is a sort of evanescent quantity 
of which no account is taken; and the practice has been accordingly, that 
it is in considerable quantities only that the offense of contraband is 
contemplated. The case of dispatches is very different; it is impossible 
to limit a letter to so small a size, as not to be capable of producing the 
most important consequences in the operations of the enemy: It is a 
service therefore which, in whatever degree it exists, can only be con- 
sidered in one character, as an act of the most noxious and hostile na- 
ture. 63 

We are now prepared to consider briefly the provisions of the chapter. 
The first article (Article 45) reads as follows: 

A neutral vessel will be condemned and will, in a general way, receive 
the same treatment as a neutral vessel liable to condemnation for car- 
riage of contraband: 

(1) If she is on a voyage specially undertaken with a view to the 
transport of individual passengers who are embodied in the armed 

63 6 C. Robinson, 454-5. 
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forces of the enemy, or with a view to the transmission of intelligence in 
the interest of the enemy. 

(2) If, to the knowledge of either the owner, the charterer, or the 
master, she is transporting a military detachment of the enemy, or one 
or more persons who, in the course of the voyage, directly assist the 
operations of the enemy. 

In the cases specified under the above heads, goods belonging to the 
owner of the vessel are likewise liable to condemnation. 

The provisions of the present article do not apply if the vessel is en- 
countered at sea unaware of the outbreak of hostilities, or if the master, 
after becoming aware of the outbreak of hostilities, has had no oppor- 
tunity of disembarking the passengers. The vessel is deemed to be 
aware of the existence of a state of war if she left an enemy port subse- 
quently to the outbreak of hostilities or a neutral port subsequently to 
the notification of the outbreak of hostilities to the power to which such 
port belongs, provided that such notification was made in sufficient time. 

Condemnation follows, because the vessel, although in the employ 
and control of the neutral, nevertheless knowingly and in violation of 
neutral duty, directly aids and abets the enemy. As condemnation is 
permissible in such case, it is easily comprehended that condemnation 
follows where the neutral vessel under the exclusive control of the enemy 
takes a direct part in the hostilities. The vessel has ceased to be neutral 
in any fair sense of the word, and is properly assimilated to enemy 
property and shares its fate. 

Article 46 

A neutral vessel will be condemned and, in a general way, receive the 
same treatment as would be applicable to her if she were an enemy mer- 
chant vessel: 

(1) If she takes a direct part in the hostilities. 

(2) If she is under the orders or control of an agent placed on board by 
the enemy government. 

(3) If she is in the exclusive employment of the enemy government. 

(4) If she is exclusively engaged at the time either in the transport 
of enemy troops or in the transmission of intelligence in the interest of 
the enemy. 

In the cases covered by the present article, goods belonging to the 
owner of the vessel are likewise liable to condemnation. 

But it may happen that a neutral unwittingly does a service to the 
enemy: for example, the vessel has on board an individual embodied in 
the armed forces of the enemy. In such a case the individual in question 
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may be removed from the vessel and made a prisoner of war, even al- 
though there be no ground for the capture of the vessel. This case 
suggests that of the Trent, although it is not identical, because Mason 
and Slidell formed no part of the military forces of the enemy. In 
speaking of the relation between the provisions of the article and the 
action of the American Government in removing Mason and Slidell 
from the Trent, a British and therefore a neutral vessel, during the 
Civil War, Mr. Root, in an address on the Declaration of London, felt 
justified in saying that 

It is also interesting that the question so much discussed at the time 
of the Trent affair between England and the United States has been 
disposed of by the provision of Article 47 that "any individual embodied 
in the armed forces of the enemy who is found on board a neutral mer- 
chant vessel, may be made a prisoner of war, even though there may 
be no ground for the capture of the vessel." 

This by implication excludes civil agents such as Mason and Slidell 
from capture but approves the method followed by Captain Wilkes in 
taking persons assumed to be liable to capture from the vessel and re- 
leasing the vessel. 64 

It should be said, before leaving the article, that the United States 
was strongly opposed to this provision, holding that, if the capture of 
the individual did not justify the seizure and condemnation of the vessel, 
he should not be removed from it. The whole proceeding calls up un- 
pleasant memories of visit and search; but as the Conference was set 
upon the article and urged the American delegation to accept it, the 
United States yielded in the interest of unanimity. 

DESTRUCTION OF NEUTRAL PRIZES 

Chapter 4 of the Declaration deals with the destruction of neutral 
prizes, a subject discussed at great length, with much feeling and with 
some bitterness of expression at the Second Hague Peace Conference, 
which, however, was unable to reach an agreement upon the propriety 
or illegality of the destruction of neutral property captured upon the 
high seas, or within the territorial waters of the enemy. The enemy 
prize may be sunk or destroyed, but as title passes to neutral property 

64 Proceedings of American Society of International Law, 1912, p. 9. 
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only by the decision of a prize court, it seems unjustifiable and question- 
able in practice to destroy the property of the neutral merely because 
its possession encumbers the belligerent. If preservation of the property 
hampers naval operations or is otherwise burdensome, the simplest 
solution is found in its release. At least such was the opinion and advice 
of the British and American delegations at the Second Hague Conference, 
but some of the Continental Powers stood upon the extreme belligerent 
right of destruction or sought to create and justify it, if it could not be 
said generally to exist. The question is far from academic, because the 
right to destroy neutral prizes is claimed by some of the greatest and 
most enlightened Powers, and the right itself was exercised, to the 
annoyance of neutrals, by Russia in its recent war with Japan. Thus, 
to cite but a single example, a British ship, the Knight Commander, on 
its voyage from New York to Japan, was stopped by a Russian cruiser 
on July 23, 1904. Her cargo, consisting largely of railway material, was 
regarded as contraband; the ship's papers and the crew were removed, 
and the vessel was sunk by the cruiser. The official justification for 
this action was stated as follows: "The proximity of the enemy's 
port, the lack of coal on board the vessel to enable her to be taken into a 
Russian port, and the impossibility of supplying her with coal from one 
of the Russian cruisers, owing to the high seas ninning at the time, 
obliged the commander of the Russian cruiser to sink her." 65 

This action was in accordance with Article 21 of the Russian Regula- 
tions as to Naval Prize, which authorize a commander to destroy the 
prize "in exceptional cases, when the preservation of a captured vessel 
appears impossible on account of her bad condition or entire unworth- 
iness, the danger of her recapture by the enemy, or the great distance or 
blockade of ports, or else on account of danger threatening the ship 
which has made the capture, or the success of her operations." 66 

Geography is pressed into service by some nations to justify the de- 
struction of neutral prizes, as it is difficult and said to be impossible in 
certain cases to take the vessel into a port of the home country, to have 
the validity of the capture passed upon by a prize court. Thus, the 

66 The account of this case and the law on the question are taken from Professor 
Holland, Letters on War and Neutrality, 2d ed., 1914, pp. 161-170. 
68 Holland, Letters on War and Neutrality, 2nd ed., p. 161. 
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distinguished Russian publicist, the late Frederic de Martens, says in his 
treatise on international law that 

Given the great distance between Russian ports on the principal seas 
and on the ocean, the vessels that Russia may have occasion to send on 
cruises will often be obliged to sink their prizes. This measure of a 
general nature will undoubtedly bring upon our country the displeasure 
of the world at large. 

In effect, what the maritime law of all States considers a measure 
to be resorted to only in the last extremity necessarily becomes with us 
the normal rule. This fact increases the responsibility of Russia with 
respect to neutrals, and it follows that the Russian Government must 
select with extreme care the officers entrusted with the command of its 
cruisers. 67 

Whether or not the learned publicist was correct in laying down the 
destruction of neutral prizes as essential to his country in naval warfare, 
he showed himself gifted with the power of prophecy when he declared 
that "this measure of a general nature will undoubtedly bring upon 
our country the displeasure of the world at large." It must be admitted, 
however, that he has respectable authority for his contention. Thus, in 
the instructions issued by France in 1870 and by the United States in 
1898, and in the Naval War Code of the United States, promulgated on 
June 7, 1900, and revoked four years later, destruction of neutral prizes 
was permitted in extreme cases; but the exercise of the right was sub- 
ordinated to the indemnification of the neutrals. Destruction is, how- 
ever, forbidden by Great Britain and Japan, and the American delega- 
tions to the Second Hague Conference and to the Naval Conference at 
London were instructed to oppose in all cases and under all circumstances 
the destruction of neutral prizes. The great authority of Lord Stowell, 
whose decisions are looked upon as law by the United States and Great 
Britain, and are treated with great respect by Continental jurists, has 
been invoked on both sides of the question. His views have been ac- 
curately and briefly summarized by Professor Holland, who says: 

The statement of these rules by Lord Stowell, who speaks of them as 
"clear in principle and established in practice," may * * * be 
summarized as follows: An enemy's ship, after her crew has been placed 
in safety, may be destroyed. Where there is any ground for believing 

6 ' De Martens, TraiU de Droit International, Vol. 3, pp. 298-9. 
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that the ship, or any part of her cargo, is neutral property, such action 
is justifiable only in cases of "the gravest importance to the captor's 
own State," after securing the ship's papers and subject to the right of 
neutral owners to receive full compensation (Actceon, 2 Dods. 48; Felicity, 
ib. 381; substantially followed by Dr. Lushington in Leucade, Spinks, 
221.) •» 

In view of these authorities, it cannot be said that the destruction of 
neutral prizes was forbidden by international law, although we are 
justified in maintaining that the practice is so abhorrent in principle and 
so open to abuse that it should be not only condemned but rejected. 
We cannot, however, close our eyes to the fact that self-preservation is a 
law unto itself and that nations will invoke self-preservation in the teeth 
of an international agreement, however carefully drawn and solemnly 
promulgated. The Naval Conference acted wisely, it is believed, when 
it controlled and regulated the exercise of a right which it could not 
abolish. It was universally admitted that the non-destruction of neu- 
tral prizes was the rule and that their destruction should be the excep- 
tion, with the distinct proviso that the necessity of the act should be 
established, its validity passed upon in a judicial proceeding, and that 
the neutral should in any event be fully indemnified. 

The rule is thus stated in Article 48: 

A neutral vessel which has been captured may not be destroyed by 
the captor; she must be taken into such port as is proper for the deter- 
mination there of all questions concerning the validity of the capture. 

Article 49 states the exception : 

As an exception, a neutral vessel which has been captured by a belliger- 
ent warship, and which would be liable to condemnation, may be de- 
stroyed if the observance of Article 48 would involve danger to the safety 
of the warship or to the success of the operations in which she is engaged 
at the time. 

But it will be noted that the vessel destroyed must be liable to con- 
demnation, and in addition to the proof required to establish this con- 
tention the captor must establish as a fact that the failure to destroy the 
prize would endanger the safety of the warship or the success of the naval 

68 Holland, Letters on War and Neutrality, 2d ed., pp. 163-4. 
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operations. As said by the learned reporter, "It is, of course, the situa- 
tion at the moment when the destruction takes place which must be 
considered in order to decide whether the conditions are or are not 
fulfilled." 

That this interpretation of the article is correct is clear from Article 
51, which says that 

A captor who has destroyed a neutral vessel must, prior to any deci- 
sion respecting the validity of the prize, establish that he only acted in 
the face of an exceptional necessity, of the nature contemplated in Arti- 
cle 49. If he fails to do this, he must compensate the parties interested, 
and no examination shall be made of the question whether the capture 
was valid or not. 

It is therefore evident that the burden of proof is shifted from the 
neutral to the captor, and that the latter must justify his action by 
proving danger to the vessel and to the success of the military operation 
in which he was engaged, without considering whether or not the neutral 
was at fault. There is, therefore, no connection between the action of 
the captor and the conduct of the neutral; the captor must depend upon 
the strength of his own, not upon the weakness of the neutral's, case. 
A failure to establish the facts which constitute the exception to the 
general rule renders ipso facto the captor liable to the neutral, and the 
validity of the capture will be neither considered nor passed upon by the 
court. If, however, " the act of destruction has been held to have been 
justifiable," to quote the language of Article 52, that is to say, if the 
facts constituting the exception have been made out, the question of the 
propriety of the capture, based upon the conduct of the neutral, is then 
considered for the first time; and, if the capture of the vessel which has 
been destroyed, is held to be invalid in a judicial proceeding and accord- 
ing to the principles of law, "the captor must pay compensation to the 
parties interested, in place of the restitution to which they would have 
been entitled" had the vessel been taken into a port, as is the rule, in- 
stead of being destroyed, as is the exception. In the same way, neutral 
goods not liable to condemnation, which have been destroyed With the 
vessel, must be paid for by the captor, as by the express provision of 
Article 53, "the owner of such goods is entitled to compensation." 

But these provisions would be unavailing, if the captor were not re- 
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quired to remove from the neutral vessel and to lay before the court 
" all the ship's papers and other documents which the parties interested 
consider relevant, for the purpose of deciding on the validity of the 
capture" (Article 50), and humanity would be shocked unless, "before 
the vessel is destroyed all persons on board must be placed in safety," 
as is required by the same article. It is thus seen that the right to destroy 
a neutral prize, instead of bringing it into court, is conditioned upon the 
presence of exceptional conditions, which must be found to exist at the 
time of the destruction, and that all necessary and reasonable safeguards 
are devised for the neutral's protection. 

But this is not all, for it may be that but a fraction of the cargo is 
subject to seizure and confiscation, in which event the innocent would 
suffer with the guilty, if the vessel were seized and the voyage broken. 
It is therefore wisely provided in Article 54 that 

The captor has the right to demand the handing over, or to proceed 
himself to the destruction, of any goods liable to condemnation found 
on board a vessel not herself liable to condemnation, provided that the 
circumstances are such as would, under Article 49, justify the destruc- 
tion of a vessel herself liable to condemnation. 

If the captor has demanded and the goods have been handed over to 
him, the vessel has, as it were, purged itself of the offense, and "the 
master must be allowed to continue his voyage." But the captor is not 
to pass upon the legality of his action. He must place the vessel in a 
position to contest its legality, and he must provide himself with the 
proof necessary to enable a court to determine it. Thus, to quote the 
text of Article 54, "The captor must enter the goods surrendered or 
destroyed in the log-book of the vessel stopped, and must obtain duly 
certified copies of all relevant papers." And in the proceeding to test the 
validity of the captor's action, the article specifically provides that "The 
provisions of Articles 51 and 52 respecting the obligations of a captor 
who has destroyed a neutral vessel are applicable." 

On this point the official report says: 

The reasons for which the right to destroy the vessel has been recog- 
nized may justify the destruction of the contraband goods, the more so 
as the considerations of humanity which can be adduced against the 
destruction of a vessel do not in this case apply. Against arbitrary de- 
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mands by the cruiser there are the same guaranties as those which made 
it possible to recognize the right to destroy the vessel. The captor must, 
as a preliminary, prove that he was really faced by the exceptional 
circumstances specified; failing this, he is condemned to pay the value 
of the goods handed over or destroyed, and the question whether they 
were contraband or not will not be gone into. 68 

It is believed that the provisions of this chapter are a happy com- 
promise between the apparently irreconcilable contentions that a right 
to destroy a neutral prize does not exist, and that such a right does exist, 
and the Conference is to be congratulated upon producing order and 
harmony from chaos. 

TRANSFER TO A NEUTRAL FLAG 

International law as at present understood and practised subjects to 
capture innocent property of the enemy upon the high seas, whether the 
property belongs to the state or to its citizens and subjects. On the other 
hand, the property of neutrals, unless it is contraband or destined to a 
blockaded port, is exempt; but the desire of the merchant to protect his 
goods from seizure and confiscation often leads him to invest them with 
a neutral character which they do not in fact possess. Sales before the 
war are legitimate, and the policy of the law is and should be to protect 
them. Sales in anticipation of war are more questionable, because the 
enemy feels that he is thus prevented from intercepting commerce 
which, had it not been transferred, he might capture and by so doing 
exert a pressure in favor of peace, if war has not actually broken out, or 
shorten the war, if its exists, by means of the anxiety natural to mer- 
chants to save their ventures from capture. It may well be doubted 
whether the pressure is not more specious than real, because it is be- 
lieved that nations and their citizens or subjects are not in the frame of 
mind either before war or after its outbreak to yield to argument and 
the appeal to reason. If the capture of enemy property is to be effective, 
the belligerent must possess the right to visit the suspected vessel and to 
determine its nationality and to search the cargo, in order to decide 
whether it is in effect innocent. 

69 Treaties, Conventions, etc., Vol. 3 (Charles), p. 311. 
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It becomes, therefore, a matter of great importance to determine 
whether the transfer occurred before the war and was in good faith; that 
is to say, that the original owner parted with title without reserving or 
seeking to reserve an interest in the property and the right to resume 
ownership at some subsequent time; whether the transfer was so close 
to the outbreak of hostilities as to appear to have been made in con- 
templation of war; or whether the transfer took place during the progress 
of hostilities. These private and intricate transactions, with the pre- 
sumptions they inevitably raise or suggest, are dealt with in Articles 55 
and 56 of the Declaration, and form Chapter 5, entitled "Transfer to a 
Neutral Flag." The subject matter of the chapter is, however, so closely 
connected with the determination of enemy character, forming Chapter 6, 
that the order might properly have been reversed; but the sequence 
established by the Conference will be observed in the present discussion. 

Article 55 deals with the transfer of an enemy vessel to a neutral flag 
before, Article 56 with the transfer of an enemy vessel after, the out- 
break of hostilities. The transfer before war is valid, unless it appear 
that it was made in bad faith, that is to say, to escape the consequences 
to which an enemy vessel would be exposed; but the fact that war 
followed on the heels of the transfer generates suspicion and gives rise, 
to quote the Declaration, to "a presumption, if the bill of sale is not on 
board a vessel" transferred to a neutral less than sixty days before the 
war, that the transfer is void — a presumption, however, which may be 
rebutted. It will be noted that the transfer is valid with a presumption 
of invalidity, in the absence of the bill of sale; that the burden of proof 
is upon the captor, who seeks to set it aside as tainted with fraud, and 
that the presumption raised by the absence of the bill of sale can be 
rebutted. But, as has frequently been pointed out, the neutral desires, 
above all things, certainty, for, if he knows the law and its consequences, 
he can conform his actions to them. Therefore, a second paragraph of 
Article 55 endeavors to meet his needs by providing that a bona fide trans- 
fer effected more than thirty days before war is, unless the bill of sale 
be not on board, to be considered valid, and that the presumption of its 
validity is absolute, if the transfer is, in the language of the Declaration, 
"unconditional, complete, and in conformity with the laws of the coun- 
tries concerned, and if its effect is such that neither the control of, nor 
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the profits earned by, the vessel remain in the same hands as before 
the transfer." 

The failure, however, to have the bill of sale on board when the trans- 
fer has occurred less than sixty days before the outbreak of hostilities, 
is regarded as a circumstance of such a suspicious nature as to show 
probable cause for capture; but, as pointed out by the report, the vessel 
must be released if the evidence shows the transfer to have been com- 
plete and absolute, although in this case damages cannot be claimed. 
In other words, if the transfer is actual and complete, and the provisions 
of law complied with, title passes and the transfer will be recognized as 
valid in judicial proceedings. The case, however, is more suspicious and 
the presumption of invalidity more justifiable if made during war. The 
purpose of the Declaration, however, is not to prevent legitimate trans- 
actions between citizens or subjects of the belligerent and the neutral, 
but to see to it that the transfer was not merely for the purpose of avoid- 
ing capture, to which enemy property is exposed. Therefore, the trans- 
fer is void unless it be proved that it was not made in contemplation of 
war. The burden of proof properly shifts to those who maintain the 
validity of the transaction. 

There are, however, certain attendant circumstances which raise a 
presumption so strong that it cannot be rebutted; namely, transfer 
during a voyage to or in a blockaded port; reservation by the vendor of a 
right to recover the vessel, for in this case the transfer is colorable, not 
absolute or complete, as is also the case "if the requirements of municipal 
law covering the right to fly the flag under which the vessel is sailing 
have not been fulfilled." 

The desire of the Conference evidently was to protect valid trans- 
fers entered into in good faith, whether before or during the war, but 
to unmask fraud and bad faith, whether committed in anticipation of 
hostilities or during their actual existence. The articles are, it is be- 
lieved, unobjectionable, supposing that private property of the enemy 
is to remain, as is at present the case, subject to capture. 70 

70 On the question of transfer to a neutral flag covered by Articles 55 and 56, see 
for English cases: The Benedict, Spinks, 314; Baltica, 11 Moore P. C, 141; Minerva, 
6 C. Robinson, 396 (1807); General Hamilton, 6 C. Robinson, 62 (1805); Jan Frederick, 
5 C. Robinson, 128 (1804); Seeks Geschwistern, 4 C. Robinson, 100 (1801); Vigilantia, 
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ENEMY CHARACTER 

It has not escaped observation that the Declaration bristles with the 
term "enemy" applied to property, and it is therefore of fundamental 
importance that its meaning be determined if we are to talk in terms of 

1 C. Robinson, 1 (1798). The English rule is, in effect, that the sale of an enemy vessel 
to a neutral may be made at any time or place except a blockaded port. It must, 
however, as against a captor be complete and bona fide, and if made in time of war 
the purchaser must have taken possession. Russia and France do not recognize 
transfers to neutrals unless unconditional and made before the war; Holland recog- 
nizes such transfers without restriction if not made in a blockaded port; Spain and 
other states follow in the main the British practice. (See Parliamentary Papers, 
Miscellaneous No. 5, 1909, pp. 27, 31, 52, 56.) 

The American law is stated in the Benito Estenger (1899), 176 U. S. 568. The 
Benito Estenger, which was captured by the U. S. S. Hornet June 27, 1898, was, prior 
to June 9, 1898, the property of Spanish subjects. On that day a bill of sale was made 
to a British subject, and, on compliance with the requirements of the British law 
governing registration, the Benito Estenger was registered as a British vessel in the 
port of Kingston, Jamaica. Chief Justice Fuller, citing the English cases, held that 
transfers of vessels flagranti hello cannot be sustained if subjected to any condition 
by which the vendor retains an interest in the vessel or its profits, a control over it, 
or a right to its restoration at the close of the war; and that the burden of proof in 
respect of the validity of such transfers being on the claimant, the requirements of the 
law of prize were not satisfied by the proofs in this case. 

See also the interesting case of The Georgia (1868), 74 U. S. 132. 

The Georgia was a war vessel of the Confederate States which entered the port of 
Liverpool to escape from the vessels of the United States in pursuit. It was there 
purchased by a British subject, transformed into a merchant vessel under the British 
flag and, on its issue from the port of Liverpool, it was captured by the United States 
ship of war Niagara, September 15, 1864, off the coast of Portugal. Justice Nelson, 
in delivering the opinion of the court confirming the condemnation of the Georgia 
by the District Court for Massachusetts, said (p. 42) : 

"It has been suggested that, admitting the rule of law as above stated, the pur- 
chase should still be upheld, as the Georgia, in her then condition, was not a vessel 
of war, but had been dismantled, and all guns and munitions of war removed; that 
she was purchased as a merchant vessel, and fitted up, bona fide, for the merchant 
service. But the answer to the suggestion is, that if this change in the equipment in 
the neutral port, and in the contemplated employment in future of the vessel, could 
have the effect to take her out of the rule, and justify the purchase, it would always 
be in the power of the belligerent to evade it, and render futile the reasons on which 
it is founded. The rule is founded on the propriety and justice of taking away from 
the belligerent, not only the power of rescuing his vessel from pressure and impend- 
ing peril of capture, by escaping into a neutral port, but also to take away the facility 
which would otherwise exist, by a collusive or even actual sale, of again rejoining 
the naval force of the enemy." 
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the known. Two principles struggle for mastery — nationality and 
domicile — and each has its partisans. Nothing seems fairer at first 
sight than that nationality should follow person and property and furnish 
the test of character as well as of protection. It has the advantage of 
apparent simplicity, but simplicity is not the only element entering into 
the problem. Person and property are subject to the municipal law of 
the home country, supposing that both person and property are within 
its jurisdiction, but municipal rights and privileges do not cross the 
frontier. The stranger within the gates cannot well ask greater rights 
than the native, and that his property receive a protection unknown to 
the property of the native in like circumstances. The foreigner should 
not be discriminated against either in person or property, but equality 
of treatment is the most that can be expected. This view is all the more 
rational because the alien is not forced to locate in a foreign country. He 
may stay at home; but, if he has chosen residence in foreign parts, he 
should, it is believed, be held to a performance of all the duties and 
should enjoy all the rights and privileges not inconsistent with foreign 
allegiance. A foreign resident in the United States cannot, it is believed, 
reasonably hope for greater rights than the American citizen, and in 
time of war he should not be permitted to separate himself and his 
fortune from the fate of the community. If we are unfortunately at war, 
his property is, for the purposes of war, American property, enjoying 
the benefit of protection as such and suffering the consequences. Enemy 
character would, for the purposes of the war, thus depend upon domicile, 
and as the principle of nationality conflicts with or may be opposed to 
domicile, it is evident that the acceptance of the one involves the re- 
jection of the other principle. 

The Conference was unable to adopt one or the other principle, as 
unanimity so essential to the Conference could not be obtained. Given 
the success in reconciling divergent views on the destruction of neutral 
prizes, and harmonizing practices which seemed at variance in theory 
if not in fact in matters of blockade and contraband, it would appear 
that the trouble was with the subject rather than with the Conference, 
and that compromise was excluded in the very nature of things. As the 
purpose of this article is rather to explain and, in a large and ungrudging 
measure, to justify the Declaration, it seems best to consider the articles 
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dealing with enemy character, which it was able to adopt, without 
declaring either in favor of nationality or domicile, rather than to in- 
dulge in criticism at the expense of either principle, as it is to be feared 
that criticism would result in little more than a personal preference and 
fail to produce conviction. It must be admitted, however, that the 
inability of the Conference to define enemy character in such a manner 
as to meet with the approval of the Conference and thus to supply the 
law for the proposed Prize Court, to be interpreted and applied by it 
under Article 7 of the Prize Court Convention, furnishes the opponents 
of both the Court and the Convention with arguments; for the law 
on this point not having been determined by the Conference and in- 
corporated in its Declaration, leaves the Court without law or forces it 
to legislate, to prevent which the Conference was called. 

The Declaration of Paris, stating in its preamble that "maritime law 
in time of war has long been the subject of deplorable disputes, that the 
uncertainty of the law and of the duties in such a matter gives rise to 
differences of opinion between neutrals and belligerents, which may 
occasion serious difficulties and even conflicts," declared that "the 
neutral flag covers enemy goods with the exception of contraband of 
war;" that "neutral goods, with the exception of contraband of war, are 
not liable to capture under the enemy's flag." Although the Declaration 
of Paris has not been signed by every civilized nation, so that in theory 
its provisions are not universal law, it has nevertheless been followed in 
practice, and the two principles may be considered law without fear of 
contradiction. But that Declaration- did not define enemy goods, so 
that to interpret and to apply this very important instrument, it is 
necessary to determine enemy character; otherwise we are speaking 
in terms of the unknown; and enemy character will, it is believed, be an 
indefinite term as long as nationality and domicile are competing doc- 
trines. As the naval Conference was unable to declare itself squarely 
in favor of one or the other, and as all efforts to compromise the differ- 
ences failed, it is evident that its treatment of enemy character is frag- 
mentary, if not superficial and provisional, instead of definitive. It is 
perhaps well to state, before considering the articles upon which the 
Conference agreed, that the participation of a neutral in trade close to 
it in time of war — the so-called rule of 1756 — was, upon the request of 
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the British Government, which created the doctrine, specifically excluded 
from the deliberations of the Conference and is unaffected by its Dec- 
laration. In view of this fact, it seems unwise to dwell at any length 
upon the rule, and yet it requires more than a passing notice. 

In the case of the Emanuel (1 C. Robinson, 296), decided in 1799, Sir 
William Scott refused freight to a neutral ship carrying salt from one 
Spanish port to another during the war between Great Britain and 
Spain, and in the course of his judgment he said: 

As to the coasting trade, supposing it to be a trade not usually open to 
foreign vessels, can there be described a more effective accommodation 
that can be given to an enemy during a war than to undertake it for 
him during his own disability? Is it nothing that the commodities of 
an extensive empire are conveyed from the parts where they grow and 
are manufactured, to other parts where they are wanted for use? " 

And in the leading case of the Immanuel (2 C. Robinson, 186), decided 
in the same year, the same' learned judge elaborately stated the doctrine 
which he applied in the previous case. Briefly stated, the Immanuel was 
a neutral ship of Hamburg, which on a voyage to Santo Domingo touched 
at Bordeaux, selling a part of its cargo from Hamburg and taking on a 
quantity of iron ores and other articles for San Domingo. The question 
arose and was elaborately argued "whether the trade from the mother 
country of France to St. Domingo, a French colony, was not an illegal 
trade, and such as would render the property of neutrals engaged in it 
liable to be considered as the property of enemies, and subject to con- 
fiscation." In the course of his judgment Sir William Scott stated the 
rights of neutrals in the following passage, which is a classic of Anglo- 
American jurisprudence: 

Upon the breaking out of a war, it is the right of neutrals to carry 
on their accustomed trade, with an exception of the particular cases of a 
trade to blockaded places, or in contraband articles (in both which 
cases their property is liable to be condemned), and of their ships being 
liable to visitation and search; in which case however they are entitled 
to freight and expenses. I do not mean to say that in the accidents 
of a war the property of neutrals may not be variously entangled and en- 
dangered; in the nature of human connections it is hardly possible that 
inconveniences of this kind should be altogether avoided. Some neutrals 

" 1 C. Robinson, 300. 
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will be unjustly engaged in covering the goods of the enemy, and others 
will be unjustly suspected of doing it; these inconveniences are more 
than fully balanced by the enlargement of their commerce; the trade of 
the belligerents is usually interrupted in a great degree, and falls in the 
same degree into the lap of neutrals. But without reference to acci- 
dents of the one kind or other, the general rule is, that the neutral has a 
right to carry on, in time of war, his accustomed trade to the utmost 
extent of which that accustomed trade is capable. Very different is the 
case of a trade which the neutral has never possessed, which he holds 
by no title of use and habit in times of peace, and which, in fact, can 
obtain in war by no other title, than by the success of the one belligerent 
against the other, and at the expense of that very belligerent under whose 
success he sets up his title; and such I take to be the colonial trade, 
generally speaking. 72 

After discussing the conditions of colonial trade and the benefits which 
would accrue to the belligerent by withdrawing such trade from capture 
by entrusting it to neutrals, he says: 

Upon these grounds, it cannot be contended to be a right of neutrals, 
to intrude into a commerce which had been uniformly shut against them, 
and which is now forced open merely by the pressure of war; for when 
the enemy, under an entire inability to supply his colonies and to export 
their products, affects to open them to neutrals, it is not his will but his 
necessity that changes his system; that change is the direct and un- 
avoidable consequence of the compulsion of war, it is a measure not of 
French councils, but of British force. 73 

Sir William Scott in a later case (The Wilhelmina, 4 C. Robinson, 
Appendix 4), stated that his action was based upon the British instruc- 
tions of 1793, but he was careful to add that, 

Although the instructions of 1793, could not be said to make property 
so engaged liable to confiscation, if it were not so by the general law; it 
will not be too much to attribute to those instructions, to say, that they 
are to be taken as proof, that the Government of this Country under- 
stood such to be the law of nations, at the time when those instructions 
issued. From the conduct of France also, in opening the ports of her 
colonies a short time previous to the breaking out of the American war, 
for the purpose of avoiding the application of this principle, it is manifest 

72 2 C. Robinson, 197-8. 

73 Ibid., 200. See on this question the case of the Wilhelmina, 4 C. Robinson, 
Appendix, pp. 4-15, in which Sir William Scott examines the criticisms, reconsiders, 
and reaffirms the doctrine. 
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that the principle itself was thoroughly understood, by that Govern- 
ment, to be agreeable to the law of nations. 74 

Sir William Scott evidently agreed with his great contemporary, 
Chief Justice Marshall, that " as no nation can prescribe a rule for others, 
none can make a law of nations;" 76 and he also agreed with him that 
each nation may and must interpret international law. But whether the 
principle alleged to be international law is really so or whether the in- 
terpretation is correct is of course a different matter. But however this 
may be, the principle itself and its application form no part of and are 
not affected by the Declaration, and in so far as the rule of 1756 is con- 
cerned, the Declaration is fragmentary or defective. 

Passing now to the articles of the Declaration on enemy character. 
Article 57 states in clear and acceptable terms that "the neutral or 
enemy character of a vessel is determined by the flag which she is en- 
titled to fly," and properly makes the transfer of an enemy vessel to a 
neutral flag dependent upon the provisions of Articles 55 and 56. The 
difficulty arises when the character of the goods found upon an enemy 
vessel is broached. The Conference contented itself with the statement 
that " the neutral or enemy character of goods * * * is determined 
by the neutral or enemy character of the owner" (Article 58); but as 
there is no definition of the character of "the owner," it is evident that 
enemy character is expressed in terms of the unknown, a fact due to the 
inability of the Conference to agree upon nationality or domicile as a 
test. The Conference had no illusion on this point, and Professor Re- 
nault in his report, adopted by the Conference as its official interpreta- 
tion of the Declaration, says: 

But it cannot be concealed that Article 58 solves no more than a part 
of the problem, and that the easier part; it is the neutral or enemy charac- 
ter of the owner which determines the character of goods, but what is to 
determine the neutral or enemy character of the owner? On this point 
nothing is said, because it was found impossible to arrive at an agree- 
ment. Opinions were divided between domicile and nationality. 76 

74 4 C. Robinson, Appendix, p. 11. 

75 The Antelope, 10 Wheaton, 122 (1825). 

76 Treaties, Conventions, etc., Vol. 3 (Charles), p. 315. The following compromise 
was proposed but not accepted: 

The neutral or enemy character of goods found on board an enemy vessel is deter- 
mined by the neutral or enemy nationality of their owner, or, if he is of no nationality 
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The Conference, however, stated the traditional rule, subject to 
rebuttal, that goods "found on board an enemy vessel * * * are 
presumed to be enemy goods;" in the absence of proof to the contrary. 
The conflict between nationality and domicile is again apparent. 

Article 60 applies to enemy goods — whatever this phrase may mean — 
on board an enemy vessel the provisions of Article 55 regarding the 
invalidity of transfer during war, by providing that they "retain their 
enemy character until they reach their destination, notwithstanding 
any transfer effected after the outbreak of hostilities while the goods are 
being forwarded." It was recognized however, that, to quote the lan- 
guage of the report, 

In a great number of countries an unpaid vendor has, in the event of 
bankruptcy of the buyer, a recognized legal right to recover the goods 
which have already become the property of the buyer but [which have] 
not yet reached him (stoppage in transitu.) « 

This is a formal recognition of the doctrine of stoppage in transitu. It 
is admitted that in times of peace title may pass to the consignee upon 
delivery to the master or that it may be retained by the vendor until 
actual delivery. This is a matter of convenience, and for the determina- 
tion of the parties to the transaction. Nations as such are not involved. 
If, however, the neutral vendor were allowed in time of war to retain 
title until actual delivery to the consignee of the goods in question, the 
neutral character would be preserved during the voyage and the goods 
thus would be exempt from capture. Hence the reason for the rule that 
delivery to the master is delivery to the consignee. But, if the enemy 
purchaser had not paid the price, the capture would not affect him, but 
would saddle the neutral with the loss. Hence the Conference adopted 
the doctrine of stoppage in transitu, which allows in case of bankruptcy 
of the enemy consignee "a recognized legal right to recover the goods," 
by the exercise of which they regain the neutral character which they 
had lost in theory but not in fact. 

or of double nationality (i. e., both neutral and enemy), by his domicile in a neutral 
or enemy country; 

Provided that goods belonging to a limited liability or joint stock company are 
considered as neutral or enemy according as the company has its headquarters in a 
neutral or enemy country. (Ibid.) 

" Treaties, Conventions, etc., Vol. 3 (Charles), page 316. 



542 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 

In discussing this question, Sir William Scott said in the case of the 
Vrow Margaretha (1 C. Robinson, 336), decided in 1799, and which 
concerned a transfer in transitu to a neutral before the outbreak of 
hostilities: 

In the ordinary course of things in time of peace — (for it is not denied 
that such a contract may be made, and effectually made according to 
the usage of merchants) such a transfer in transitu might certainly be 
made. It has even been contended that a mere delivering of the bill 
of lading is a transfer of the property. But it might be more correctly 
expressed, perhaps, that it transfers only the right of delivery; but that 
a transfer of the bill of lading, with a contract of sale accompanying it, 
may transfer the property in the ordinary course of things, so as effec- 
tually to bind the parties, and all others, cannot well be doubted. When 
war intervenes, another rule is set up by Courts of Admiralty, which 
interferes with the ordinary practice. In a state of war, existing or 
imminent, it is held that the property shall be deemed to continue as 
it was at the time of shipment till the actual delivery; this arises out of 
the state of war, which gives a belligerent a right to stop the goods of 
his enemy. If such a rule did not exist, all goods shipped in an enemy's 
country, would be protected by transfers which it would be impossible 
to detect. It is on that principle held, I believe, as a general rule, that 
property cannot be converted in transitu; and in that sense I recognize 
it as the rule of this Court. But this arises, as I have said, out of a 
state of war, which creates new rights in other parties, and cannot be 
applied to transactions originating, like this, in a time of peace. The 
transfer, therefore, must be considered as not invalid in point of law, at 
the time of the contract; and being made before the war, it must be 
judged according to the ordinary rules of commerce. 78 

To the same effect is the law laid down by an illustrious American 
judge, Mr. Justice Story, who said in the case of the ship Ann Green 
(1 Gallison, 274, 291), decided in 1812: 

The cases are, as I think, settled upon just principles, that decide that 
in time of war, property shall not be permitted to change character in 
its transit; nor shall property consigned, to become the property of the 
enemy on arrival, be protected by the neutrality of the shipper. Such 
contracts, however valid in time of peace, are considered, if made in 
war or in contemplation of war, as infringements of belligerent rights, 
and calculated to introduce the grossest frauds. In fact, if they could 
prevail, not a single bale of enemy's goods would ever be found upon 
the ocean. 

re 1 C. Robinson, 338-9. 
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The chapter dealing with enemy character is, for the reasons which 
have been stated, fragmentary in character; but it is clearly no objection 
to the acceptance of the chapter that it does not cover the entire field, 
if, so far as it goes, its actual provisions are reasonable and satisfactory, 
for the law unchanged by the Declaration remains as it was. 

CONVOY 

Regarding the chapter on convoy, little need be said except that many 
nations regarded neutral vessels under the convoy of vessels of war as 
exempt from search, on the theory that the word of the commander as 
to their neutral character and as to their cargo was, as the act of a 
responsible officer, an act of state, whereas some nations refused to 
accept the word of the officer as a bar to visit the vessels and to examine 
their cargoes, in order to determine their neutral character. There can 
clearly be no objection to accepting the word of the commander of the 
neutral man-of-war, provided that he act in good faith, and, as his state- 
ment is to be taken as an act of state for which his government is re- 
sponsible, the belligerent has his remedy against the neutral government 
and is saved the delay and annoyance involved in ascertaining the facts 
for himself. But the aim of the belligerent is to prevent unneutral 
trade, and a claim for damages against the neutral nation is not synon- 
ymous with prevention. 

The views of the United States, differing, as will be seen, from those 
of Great Britain, are thus briefly stated in Article 30 of the Naval War 
Code of 1900: 

The exercise of the right of search during war shall be confined to 
properly commissioned and authorized vessels of war. Convoys of 
neutral merchant vessels, under escort of vessels of war of their own 
state, are exempt from the right of search, upon proper assurances, based 
on thorough examination, from the commander of the convoy. 

The English law is contained in the leading case of The Maria, decided 
by Lord Stowell in 1799, who said: 

This being the actual state of the fact, it is proper for me to examine, 
2dly, what is their legal state. Or, in other words, to what considera- 
tions they are justly subject according to the law of nations; for which 
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purpose I state a few principles of that system of law which I take to be 
incontrovertible. 

1st, That the right of visiting and searching merchant-ships upon the 
high seas, whatever be the ships, whatever be the cargoes, whatever be 
the destinations, is an incontestible right of the lawfully commissioned 
cruisers of a belligerent nation. I say, be the ships, the cargoes, and the 
destination what they may, because, till they are visited and searched, 
it does not appear what the ships, or the cargoes, or the destinations are; 
and it is for the purpose of ascertaining these points that the necessity 
of this right of visitation and search exists. This right is so clear in 
principle, that no man can deny it who admits the legality of maritime 
capture; because if you are not at liberty to ascertain by sufficient in- 
quiry whether there is property that can legally be captured, it is im- 
possible to capture. Even those who contend for the inadmissible rule, 
that free ships make free goods, must admit the exercise of this right at 
least for the purpose of ascertaining whether the ships are free ships or 
not. The right is equally clear in practice; for practice is uniform and 
universal upon the subject. The many European treaties which refer 
to this right, refer to it as pre-existing, and merely regulate the exercise 
of it. All writers upon the law of nations unanimously acknowledge it, 
without the exception even of Hubner himself, the great champion of 
neutral privileges. * * * 

2dly, That the authority of the Sovereign of the neutral country 
being interposed in any manner of mere force cannot legally vary the 
rights of a lawfully-commissioned belligerent cruiser; I say legally, be- 
cause what may be given, or be fit to be given, in the administration of 
this species of law, to considerations of comity or of national policy, are 
views of the matter which, sitting in this Court,. I have no right to 
entertain. All that I assert is, that legally it cannot be maintained, that 
if a Swedish commissioned cruiser, during the wars of his own country, 
has a right by the law of nations to visit and examine neutral ships, the 
King of England, being neutral to Sweden, is authorized by that law to 
obstruct the exercise of that right with respect to the merchant-ships 
of his country. I add this, that I cannot but think that if he obstructed 
it by force, it would very much resemble (with all due reverence be it 
spoken) an opposition of illegal violence to legal right. Two sovereigns 
may unquestionably agree, if they think fit, as in some late instances 
they have agreed, by special covenant, that the presence of one of their 
armed ships along with their merchant-ships shall be mutually under- 
stood to imply, that nothing is to be found in that convoy of merchant- 
ships inconsistent with amity or neutrality; and if they consent to ac- 
cept this pledge, no third party has a right to quarrel with it, any more 
than with any other pledge which they may agree mutually to accept. 
But surely no sovereign can legally compel the acceptance of such a 
security by mere force. 79 

79 1 C. Robinson, 340, 360-362. See also The Elsabe (1803), 4 C. Robinson, 408. 
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Agreement was facilitated by the instructions to the British delegates 
on the matter in hand. They said: 

The question of the right to visit, search, and seize neutral ships when 
under convoy is one on which there has been a clear divergence between 
the old Continental system and the British doctrine. That doctrine 
has however not been enforced in any recent war. In 1854 the right to 
visit ships under convoy was specifically waived, owing to the difficulty 
inherent in naval co-operation with an allied Power which did not recog- 
nize that right. Nor have His Majesty's Government since attempted 
to exercise it. The situation was radically changed by the Declaration 
of Paris, which put an end to the right formerly enjoyed, of seizing enemy 
goods other than contraband, under whatever flag carried, and His 
Majesty's Government are now desirous of limiting as much as possible 
the right to seize for contraband, if not eliminating it altogether. 80 

There were then two sides to the question, but it is believed that the 
word of the commander of the neutral vessel may properly be accepted, 
if the rights of the belligerent are safeguarded by apt provisions. This 
seems to have been accomplished by the Declaration, the provisions of 
which on this point are quoted without comment: 

Article 61 

Neutral vessels under national convoy are exempt from search. The 
commander of a convoy gives, in writing, at the request of the com- 
mander of a belligerent warship, all information as to the character of 
the vessels and their cargoes which could be obtained by search. 

Abticle 62 

If the commander of the belligerent warship has reason to suspect 
that the confidence of the commander of the convoy has been abused, 
he communicates his suspicions to him. In such a case it is for the com- 
mander of the convoy alone to investigate the matter. He must record 
the result of such investigation in a report, of which a copy is handed to 
the officer of the warship. If, in the opinion of the commander of the 
convoy, the facts shown in the report justify the capture of one or more 
vessels, the protection of the convoy must be withdrawn from such 
vessels. 

eesistance to seabch 

In the same way there seems to be no serious objection to Chapter 7 
dealing with the resistance to search, although this question was not 

80 Parliamentary Papers, Miscellaneous No. 4, 1909, p. 25. 
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included in the call of the Conference. It is so closely connected with 
the subject matter of the Declaration and the right itself is so clearly 
recognized and admitted, that the Conference was clearly within its 
rights, and indeed it is to be commended for its formulation and express 
statement. The article is as follows. 

Article 63 

Forcible resistance to the legitimate exercise of the right of stoppage, 
search, and capture involves in all cases the condemnation of the vessel. 
The cargo is liable to the same treatment as the cargo of an enemy vessel. 
Goods belonging to the master or owner of the vessel are treated as 
enemy goods. 

There seems to be less reason for commenting upon this article than on 
the one relating to convoy, and yet, for purposes of clearness, a paragraph 
is quoted from the official report, in order to clear up certain doubts 
that might present themselves. 

What must be decided with regard to the cargo? The rule which ap- 
peared to be the best is that according to which the cargo will be treated 
like the cargo on board an enemy vessel. This assimilation involved 
the following consequences. A neutral vessel, which has offered re- 
sistance becomes an enemy vessel and the goods on board are presumed 
to be enemy goods. Neutrals who are interested may claim their prop- 
erty, in accordance with Article 3 of the declaration of Paris, but enemy 
goods will be condemned, since the rule that the flag covers the goods 
can not be adduced, because the captured vessel on board which they 
are found is considered to be an enemy vessel. It will be noticed that 
the right to claim the goods is open to all neutrals, even to those whose 
nationality is that of the captured vessel; it would seem to be an excess 
of severity to make such persons suffer for the action of the master. 
There is, however, an exception as regards the goods which belong to the 
owner of the vessel; it seems natural that he should bear the conse- 
quences of the acts of his agent. His property on board the vessel is 
therefore treated as enemy goods. A fortiori the same rule applies to 
the goods belonging to the master. 81 

COMPENSATION 

The final chapter of the Declaration, in so far as its subject matter 
is concerned, deals with compensation to be allowed to claimants whose 
just rights have been disregarded, a question so important that the 

81 Treaties, Conventions, etc., Vol. 3 (Charles), p. 319. 
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Declaration would have been faulty without it; for, if its provisions are 
to be enforced, there should be a sanction, that is to say a penalty, at- 
tached to their violation. Article 64 is thus worded : 

If the capture of a vessel or of goods is not upheld by the prize court, 
or if the prize is released without any judgment being given, the parties 
interested have the right to compensation, unless there were good reasons 
for capturing the vessel or goods. 

Notwithstanding the importance of this provision, it will not be dis- 
cussed in detail, for it is remedial rather than substantive in its nature, 
to use a term dear to the analytical jurist. It should be said, however, 
that its terms presuppose that the question involved in the capture of 
the vessel or goods is tested in a judicial proceeding. If the action of the 
belligerent is upheld by the national court, the neutral nevertheless, 
thanks to the Second Hague Conference, is to have another and an 
additional remedy, because the proposed International Prize Court is, 
by Article 3 of the convention, competent to pass not only upon judg- 
ments of national courts affecting neutral property, but also upon judg- 
ments involving enemy property in certain specified cases. Thus : 

The judgments of national prize courts may be brought before the 
International Prize Court: 

1. When the judgment of the national prize courts affects the property 
of a neutral Power or individual; 

2. When the judgment affects enemy property and relates to — 

(a) Cargo on board a neutral ship; 

(b) An enemy ship captured in the territorial waters of a neutral 
Power, when that Power has not made the capture the subject 
of a diplomatic claim ; 

(c) A claim based upon the allegation that the seizure has been 

effected in violation, either of the provisions of a convention 
in force between the belligerent Powers, or of an enactment 
issued by the belligerent captor. 
The appeal against the judgment of the national court can be based 
on the ground that the judgment was wrong either in fact or in law. 82 

The liability of the belligerent to make good its wrong acts Was stated 
in the penal section attached to the laws of war on land drafted by the 
Institute of International Law in 1880, and known as the Oxford Manual 
of War on Land: 

82 Treaties, Conventions, etc., Vol. 3 (Charles), p. 250. 
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If any of the foregoing rules be violated, the offending parties should 
be punished after a judicial proceeding by the belligerent in whose hand 
they are. 

This provision, reasonable in itself and representing the consensus of 
opinion of enlightened publicists, was carried over and incorporated in 
the Convention Respecting the Laws and Customs of War on Land, 
as revised by the Second Hague Conference, in which it appears in the 
following language as Article 3 thereof: 

A belligerent party which violates the provisions of the said regula- 
tions shall, if the case demands, be liable to pay compensation. It shall 
be responsible for all acts committed by persons forming part of its armed 
forces. 

The principle, therefore is admitted; the proposed Trize Court provides 
the machinery. 

The convention establishing the Prize Court allows a national decision 
and one national appeal, but provides in any case that the appeal will 
lie to the International Court within two years from the date of capture, 
even although the national courts have not given final judgment in the 
case (Article 6) . But this is not all ; the appeal may not only be made by 
a neutral Power, in accordance with Article 3 of the convention, but by a 
neutral individual, subject, however, to the right of his government to 
forbid the appeal; or, finally, by an individual, subject or citizen of an 
enemy Power, in accordance with the provisions of Article 3, section 2, 
omitting therefrom the case mentioned in paragraph (b) thereof. It 
appears, therefore, that not merely is there to be a judicial determination 
of the legality or illegality of the capture of vessels or of goods, but also 
that the question involved in the capture is to be passed upon, not, as 
formerly, by courts of the captor's country, with every presumption in 
favor of its validity, but by an international court, without belligerent 
bias, as it is to be composed of an overwhelming majority of neutrals. 

The captor cannot escape by the mere fact that the national court has 
failed to act or that a final judgment has not been rendered, and by 
Article 64 of the Declaration a release of the prize "without any judg- 
ment being given" does not end matters. The validity or invalidity of 
the belligerent act must be passed upon, whether there is or is not a 
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judicial proceeding in the captor's country, and whether or not there has 
or has not been a final judgment. The avenues of escape are closed. 

But the law is properly tempered with mercy. Human frailty is 
recognized in that probable cause for capture precludes damages. The 
question of compensation is apparently left to national determination, 
with redress through diplomatic channels. 

FINAL PROVISIONS 

The balance of the Declaration will be treated briefly, as its final pro- 
visions are, generally speaking, of a formal character. Article 65 states 
that the provisions of the present Declaration must be treated as a whole, 
and cannot be separated. Professor Renault rightly considers this 
article, borrowed from the Declaration of Paris, as of great importance. 
But the precedent is less important than the reason; for, if the nations 
participating in the Conference could accept it piecemeal and ratify 
some of its provisions to the exclusion of others, the purpose of the Con- 
ference would have been frustrated, which was to supply the law to be 
administered by the proposed Prize Court under Article 7 of the con- 
vention to establish the international prize court and, by supplying 
the law universally acknowledged as such, to reconcile divergences of 
practice, and to obtain an official and authoritative interpretation and 
application of it to the concrete case. It would have been manifestly un- 
fair to allow a nation, satisfied with some of its provisions, to accept the 
benefits secured, perhaps by concession, and to reject the concession 
which made the Declaration in other parts acceptable to the partici- 
pating Powers. It is of course proper to consider whether the price 
paid is, on the whole, too great, and to reject the Declaration in toto; but 
even here it would be better to attempt to reach an agreement for the 
exclusion of the obnoxious article or by negotiation to obtain its modifica- 
tion. It hardly needs to be stated that only the Powers taking part in 
the Conference and which have ratified the Declaration as a whole are 
bound by its provisions, and, as far as they are concerned, Article 66 
requires neither explanation nor comment. 

Article 66 

The signatory Powers undertake to insure the mutual observance of 
the rules contained in the present declaration in any war in which all 
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the belligerents are parties thereto. They will therefore issue the neces- 
sary instructions to their authorities and to their armed forces, and 
will take such measures as may be required in order to insure that it 
will be applied by their courts, and more particularly by their prize 
courts. 

The same may be said of Article 67 providing that the Declaration 
shall be ratified as soon as possible and that the ratifications thereof 
shall be deposited in London. This is of a purely formal character and 
has been taken with but slight and necessary modifications from the 
formula adopted by the Second Hague Conference. The same may be 
said of Articles 68 and 69, referring to the date at which the Declaration 
shall become effective and the right to denounce — that is, abrogate — 
the Declaration, in so far as any particular party thereto is concerned. 

But Article 70 is not of a purely formal nature and requires considera- 
tion. It goes without saying that the Powers represented at the London 
Naval Conference attach particular importance to the general recogni- 
tion of the rules which they have adopted; otherwise they would either 
condemn in advance the results of their labors, which was not to be 
expected, or regard their situation as so exceptional in the society of 
nations as to justify preferential treatment. It is unfortunately the 
case that the latter supposition is not without basis, for a declaration in- 
tended to adopt the law to be generally applied not merely by them- 
selves but by the proposed Court was drafted by but a fraction of the 
Powers, albeit a very important fraction, without any request on the 
part of the nations generally and without any mandate from them to 
legislate for the world at large. Larger Powers may prefer to exclude 
the smaller nations on the principle that birds of a feather flock together, 
but they should neither feel astonishment nor express regret that the 
Powers excluded from the Conference — and Great Britain in the first 
instance committed the blunder, of excluding Holland, in which country 
the proposed Court was to be established and the law drafted by the 
Conference to be applied — should look upon their action as high-handed 
and arbitrary, if not presumptuous. It is no doubt true, as stated by the 
learned reporter, that the Declaration of Paris was drafted by the rep- 
resentatives of Great Britain, Austria, France, Prussia, Russia, Sardinia, 
and Turkey, assembled in congress in Paris in 1856, and that the plen- 
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ipotentiaries engaged " to bring the present Declaration to the knowledge 
of the states which have not been called upon to take part in the congress 
of Paris and invite them to accede to it," in the conviction that it would 
be received with gratitude by the whole world, and that they expressed 
the hope that "the efforts of their governments to obtain the general 
adoption thereof will be crowned with full success." It was eminently 
reasonable that the Powers engaged in the Crimean War should meet in 
conference to decide upon the terms of peace, and that in the course of 
their negotiations they might, without summoning other representatives, 
draft a declaration on points of maritime law, which had either arisen 
in the course of the war or which were of particular importance to them 
to have settled. 

But the world has moved since 1856, and the Naval Conference of 
1908-9 was not composed of belligerents ending a war. The convention 
which their labors would, it was hoped, tend to render effective was it- 
self negotiated at an international conference composed of represent- 
atives of nations recognizing and applying international law in their 
foreign intercourse. It is difficult to overcome the belief that all parties 
to the original Prize Court Convention were entitled to be heard upon 
the rules of law which were to be adopted and applied by the Court, and 
it is believed also that the nations not invited will be slow to adhere to a 
Declaration which must be accepted in toto, prepared by a Conference 
from which they were excluded. If it were true in 1825, as stated by 
Chief Justice Marshall, that no nation can prescribe a rule for others and 
that no one nation can make a law of nations, it was doubly true in 
1908-9, and it requires no argument to show that a group of nations 
cannot do collectively what no one nation can do singly. The present 
writer believes that the excluded nations are justified in not accepting 
the invitation of the participants in the Naval Conference to adhere to 
the Declaration, nay more, that they would stultify themselves, if they 
did so adhere. The day has fortunately passed when a number of nations 
can, as it were, get into a corner and in undertones decide the law which 
others than themselves are to obey. The regulation of international law 
is an international matter and is of concern to all nations, whether they 
be large or small, and machinery (the Hague Conference) fortunately 
exists which allows nations peaceably to assemble and not merely to 
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petition, but to redress their grievances. Without underestimating the 
value of the Declaration and the advantages which a small conference 
may have over a large one, it is better to recognize the change that has 
come over the world and, if small conferences of an international nature 
are held, to consider their conventions or declarations, if they are to 
bind all, as proposals to be submitted to a future Hague Conference for 
discussion, amendment and universal acceptance. Otherwise the Hague 
Conference is stripped of its power, and its partisans are expected to 
admit their incapacity to develop a system of international law fitted to 
the needs of the nations as a whole and binding upon all, because drafted 
and accepted in conference. 

There is another reason which of itself would suggest that matters 
of this nature be submitted to the Hague Conference, instead of to 
smaller bodies, even although they should be made up of experts and 
therefore appear to be more competent and the conventions adopted by 
them more technical, more applicable, in a word, more perfect. The 
Hague Conference has a prestige which no other assemblage possesses, 
and what has the stamp of its approval carries with it an authority 
which cannot be gainsaid. It has every presumption in its favor, and 
ratified or unratified, it reaches the conscience and controls the conduct 
of nations. The Hague Conference has not only prestige, but it has an 
educational influence quite apart from the value of its work. It appeals 
to the imagination of nations as well as of men. Preparation for it is a 
privilege as well as a duty. Delegates are influenced by delegates, and 
they return to their respective homes changed, if not better, men. They 
are, as it were, a center from which internationalism spreads, like the 
little leaven that leavens the lump, until little by little the whole mass 
is permeated with the newer spirit. We cannot afford to forego these 
advantages. We must sustain the Conferences; we must supply them 
with work; we dare not lessen their prestige by withdrawing from them 
the consideration of important questions; and we must enhance, not 
neutralize, their educational influence by creating rivals, which, although 
they cannot do their work, may go far to undo it. The Hague Conference 
may work more slowly than the smaller one, and difficulties and delays 
may mark the one which are foreign to the other. We must, however, 
not forget the beautiful remark of the enlightened initiator of the Con- 
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ferences, the Czar Nicholas, as quoted by Ambassador Jusserand in an 
address before the American Society for Judicial Settlement of Inter- 
national Disputes in 1910: "One must wait longer when planting an oak 
than when planting a flower." 

It is fortunate, however, that the effect of an international conven- 
tion does not depend exclusively upon its ratification. From the legal 
standpoint, a convention Which has not been ratified may be considered 
as non-existent, or at most as a project. From the moral standpoint, 
it is regarded as a consensus of enlightened opinion and, although its 
provisions are not binding upon the nations, they are strongly inclined 
to give effect to them. Thus, in the recent war between Italy and 
Turkey, both belligerents, one a signatory to the Declaration which it 
had not ratified, the other neither a signatory nor an adherent, never- 
theless conducted their operations in accordance with its terms. Thus, 
an Italian royal decree, dated October 13, 1911, prescribed the observ- 
ance of the Declaration of London, in so far as Italian laws permitted, 
although the Declaration had not been ratified. In like manner Russia 
insisted upon the observance of the Declaration of London, stating that 

The Imperial Government, basing itself on the Declaration of Paris 
of 1856 and on Articles 24 and 33 of the Declaration of London, con- 
siders that cargoes of corn are subject neither to arrest nor to confisca- 
tion when addressed from Russian ports on the Black Sea to Italian or 
other ports so long as such cargoes are not destined for Italian field 
forces or for Italian official consignees. Any attempt to arrest or con- 
fiscate the above-mentioned cargoes the Russian Government will 
regard as a violation of the rights of Russia, and the Government gives 
warning of the heavy responsibility which the Turkish Government 
would incur in such circumstances. 

The warning did not fall upon deaf ears, for on October 13, 1911, the 
Turkish Government issued a report of the Council of Ministers to the 
effect that, although Turkey had not adhered to the Declaration of 
London, it nevertheless intended to comply with its provisions. Upon 
this state of affairs Sir Thomas Barclay thus comments: 

It is interesting to note that one of the consequences of the war has 
been the adoption by Russia and Turkey of the rules of the Declara- 
tion of London relating to contraband, although it has not yet been rati- 
fied by either Power, and that the first country to benefit by its clauses 
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is Great Britain and this in connection, with the food supply of these 
islands. 83 

CONCLUSION 

In speaking of the Declaration of London, Professor Renault says in 
his report, and in language which was not only approved by the Con- 
ference, but which doubtless expressed the views of its members as to 
the nature and value of their work: 

The solutions have been extracted from the various views or prac- 
tices which prevail and represent what may be called the media sententia. 
They are not always in absolute agreement with the views peculiar to 
each country, but they shock the essential ideas of none. They must 
not be examined separately, but as a whole; otherwise there is a risk 
of the most serious misunderstandings. In fact, if one or more isolated 
rules are examined either from the belligerent or the neutral point of 
view, the reader may find that the interests with which he is especially 
concerned are jeopardized by the adoption of these rules. But they have 
another side. The work is one of compromise and mutual concessions. 
Is it, as a whole, a good one? 8 * 

After expressing the hope that a serious study of the Declaration will 
result in an affirmative answer to his question, the reporter proceeds to 
state some of the reasons which justify his expectation: 

The declaration puts uniformity and certainty in the place of the 
diversity and obscurity from which international relations have too long 
suffered. The Conference has tried to reconcile in an equitable and prac- 
tical way the rights of belligerents with those of neutral commerce; it 
consists of Powers whose conditions, from the political, economic, and 
geographical points of view, vary considerably. There is therefore 
reason to suppose that the rules on which these Powers have agreed 
take sufficient account of the different interests involved, and hence 
may be accepted without objection by all others. 85 

The commendation of eminent publicists could be quoted in favor of 
the Declaration and criticisms, particularly of English publicists, might 
be cited against it; but the Declaration must stand by itself and as a 
whole, irrespective of the praise of its partisans or of the censure of its 

83 Barclay, Turco-Italian War and Its Problems (1912), p. 100. 

84 Treaties, Conventions, etc., Vol. 3 (Charles), p. 284. 

85 Ibid., page 284. 
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opponents. The question put by the learned reporter — Is it, as a whole, 
good? — must be answered, and it is only from the Declaration and its 
provisions, considered as a whole, that the answer can come. It was 
proposed at one time by the British Government that "two instruments 
should be negotiated, one a declaration of existing law, the other a 
convention, ancillary thereto, and supplementing its provisions by addi- 
tional rules, accepted as operative between the parties." A single 
document was preferred, and it was found possible by compromise and 
mutual concessions to choose what the reporter calls the media sententia, 
and the partisans agreed, as stated in the preliminary provision of the 
report, that "the rules contained in the following chapters correspond 
in substance to the generally recognized principles of international law;" 
that is to say, notwithstanding compromise and concession, the Declara- 
tion is a codification of generally recognized principles, not necessarily 
principles recognized by all nations so as to be properly considered 
universal, but recognized by so many nations as to justify the statement 
that they are generally recognized. That the Declaration does so 
correspond in substance, if not in form, to the generally recognized 
principles of international law must be taken as the view of the Confer- 
ence, because the reporter specifically says that "this provision dom- 
inates, all the rules which follow," and, in pursuance of this general 
belief, the purpose of the Conference, to quote the language of the report, 
"has above all been to note, to define, and, where needful, to complete 
what might be considered as customary law;" or, as stated in the pre- 
amble, its purpose was "to arrive at an agreement as to what are the 
generally recognized rules of international law within the meaning of 
Article 7 of the Convention of the 18th October, 1907, relative to the 
establishment of an International Prize Court." This statement of the 
learned reporter and of the preamble has been criticized and the Declara- 
tion pronounced "a heterogeneous assemblage of old and new rules."- 86 
But a careful examination of the Declaration as a whole and of each of 
its provisions in the light of international law and of the practice of the 
states represented at the Conference, not merely of Anglo-American 
doctrine and practice, justifies, in the opinion of the writer, the state- 

85 Professor Holland's "Proposed Changes in Naval Prize Law," an address read 
before the British Academy, May 31, 1911, p. 8 in the separate reprint. 



556 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 

ment of the learned reporter that the Declaration actually does, as the 
preliminary provision of the Declaration itself states, "correspond in 
substance with the generally recognized principles of international law," 
and that it is based upon fundamental conceptions of what may be 
considered customary law. 

It should be borne in mind that the reporter said in substance; he did 
not say in theory or in form. A careful examination of blockade as prac- 
tised, not as theoretically expounded, convinced the Conference that 
Continental practice and what may be called Anglo-American practice 
did not differ so radically as it was generally supposed, as appears from 
the explanation of the area of operations within which the blockade 
could be made effective, presented by the French delegation as the 
practice of the French Government as distinct from theory. In the 
same way an examination of the adjudged cases of British prize courts 
showed that whatever might be the theory, the fact was that the neutral 
vessel carrying contraband was invariably captured within easy range 
of the enemy's territory. The concession in the light of adjudged cases 
seems therefore to be rather a surrender of a cherished theory and of a 
legal right, if right it be, to do what in practice was not done. 

Again, for these examples, although not taken at random, are never- 
theless not designed to illustrate special provisions of the Declaration 
much less to apply to the formal expression of generally recognized 
principles, it is evident that a right to sink neutral prizes under special 
circumstances was claimed in theory and sometimes put into practice, 
with, however, a full recognition of the exceptional nature of the right 
claimed and of the responsibilities which its commission entailed. And, 
finally, the opposition in certain quarters to convoy cannot be considered 
as inconsistent with the contention that the right of convoy was generally 
recognized. If no one nation can make a law of nations, it would for- 
tunately seem to follow in theory and in fact today that no one nation 
can unmake international law. It would appear, therefore, that the 
Conference was justified in stating that the Declaration corresponds in 
substance with what may be considered as customary law, if that term 
is to be regarded as synonymous with the practice of nations or to bear 
a close and direct relation to it. 

Admitting that the Declaration is good so far as it goes, although 
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its opponents do not make this admission, an objection to its acceptance 
is found in the fact that it is fragmentary and incomplete, in the sense 
that it covers but a small portion of the field of maritime warfare, and 
that certain important subjects have not been included in it; that is to 
say, there are sins of omission which should prevent its acceptance, as 
well as sins of commission. These sins of omission are stated by Pro- 
fessor Holland to be threefold: "It is beyond controversy," he says, 
"that on three points the Declaration will afford no guidance to a Court 
which, from its composition, would, if unguided, be almost certain to 
decide them adversely to British views;" namely the failure to recognize 
the rule of the war of 1756; the absence of a "criterion of the belligerent 
or the neutral character of owners of cargoes;" and the omission of a 
specific provision as to the transformation of merchantmen into vessels 
of war and the place where such transformation, if permitted, can take 
place. It is to be observed, in the first place, that the goodness or bad- 
ness of the Declaration is made to depend upon the acceptance or rejec- 
tion of British views and, while it is admitted that the acceptance of a 
convention may be made to depend upon the acceptance or rejection of 
national views, as far as any one country is concerned, it is necessary 
so far as the society of nations is concerned, to approach the convention 
with what Dr. Nicholas Murray Butler has aptly termed "the inter- 
national mind." In the second place, it would seem difficult to under- 
stand why a convention should be rejected, because certain subjects 
are omitted from it, as we are asked to ratify not what it omits but what 
it contains. The absence of provisions of an important kind militates 
against the completeness of the instrument and may justly lead to the 
negotiation of a supplementary convention dealing with them. 

Now, as to the omissions. The rule of 1756 was omitted at the express 
request of the British delegation, which means that the rule stands upon 
its merits, irrespective of the Declaration, and that the ratification or 
rejection of the Declaration neither affects in theory, in law, or in fact 
the rule. And the same may be said of enemy character and of the 
transformation of merchantmen. It is well known that the Second 
Hague Conference, as well as the London Naval Conference, was unable 
to reach an agreement upon these questions, a fact stated by Professor 
Renault in his official report. If it be objected that the proposed Court 
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would decide against Anglo-American contentions on these points, for 
Great Britain and the United States are at one upon them, it is difficult 
to see wherein the newer situation would differ from the older, because 
the nations are opposed to these views, and an attempt on the part of 
either Great Britain or the United States to enforce them in practice 
would be opposed through diplomatic channels and might in the future, 
as in the past, lead to combinations such as the armed neutrality of 
1780 and 1800. Sooner or later we of the English-speaking world must 
learn that the whole is greater than any of its parts. 

The chapter on contraband is, as has been said, the head and front of 
British opposition to the Declaration, more especially Article 34 thereof. 
Little or no objection is made to the list of absolute contraband (Article 
22) and the right reserved in Article 24 to add to this list is a right which 
nations have exercised in the past, subject to diplomatic protest. The 
right remains, but in addition thereto there is, under the Declaration, a 
guarantee of no slight value, for Article 27 declares that "articles which 
are not susceptible of use in war may not be declared contraband of 
war," which of course can only mean that the propriety of the action 
shall be decided by the proposed Court in a judicial proceeding. But 
this is not all; a free list of objects that cannot possibly be declared con- 
traband of war is drawn up in Article 28, and, as the Declaration is to 
be accepted as a whole, this list can properly be looked upon as definitely 
acquired. Leaving out of consideration the element of certainty which 
neutral merchants thus acquire in trade which is and should be neutral, 
it is necessary to state in this connection that calculations made by the 
leading delegations before and during the Conference show by facts and 
figures that the immunity of these different articles from capture is in 
itself an economic gain and calculated to tip the balance of convenience 
in favor of the Declaration. 

It has been stated that the Declaration must rise or fall by itself, and 
that statements of publicists, however eminent, should not influence 
Us to accept or to reject it, and yet such statements are not without their 
value. Of the opponents of the Declaration, Professor Holland is easily 
first in rank and influence and, as his views have deservedly more weight 
in the international forum than the pronouncements of politicians, it is 
believed that they should be quoted in preference to parliamentary 
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denunciations. But before quoting his views, it should be borne in 
mind that the British delegation to the Second Hague Conference, 
acting under instructions from the home government, introduced Article 
7 of the Prize Court Convention, which has since been found objection- 
able; that the Naval Conference was called by Great Britain to reach 
an agreement upon principles of international law to be administered by 
the Court; and that the British delegation to this Conference, likewise 
acting under instructions, approved the Declaration, It would seem 
that a failure to ratify the Declaration under such circumstances may 
lead foreign governments to question the good faith of Great Britain, or 
at least the advisability of entering into negotiations with her. Pro- 
fessor Holland does not share these views, which are, however, generally 
regarded as conclusive. Thus, he says: 

The objection that, should we eventually decline to ratify the instru- 
ments [the Prize Court Convention and the Declaration of London] we 
should discourage future attempts at international legislation, or even 
"incur a serious loss of prestige," is to me unintelligible. By inviting a 
group of nations to endeavour to come to an agreement on certain ques- 
tions, and even by allowing its own Delegates to sign an agreement so 
arrived at, as embodying the best bargain which they were able to ob- 
tain, our Government incurs no obligation whatever to advise the 
Sovereign to accept the agreement as binding upon the country. 87 

No nation liveth to itself alone. 

After stating various objections to the Declaration, Professor Holland 
thus expresses his matured judgment: 

That the Declaration, which must, by Art. 65, be accepted as a whole 
or not at all, apart from any question as to its sufficiency for the needs 
of an International Court is, from obscurities of expression as well as 
from defects of substance, unfit for ratification even as an instalment 
of a revised system of Prize law. 88 

The late Professor Westlake, no less mindful, it is believed, of the 
rights and duties of his country, but more inclined to view them from 
the international standpoint, declared roundly in favor of the Declara- 

87 Holland, Proposed Changes in Naval Prize Law, p. 16. 

88 Ibid., p. 16. 



560 THE AMERICAN JOURNAL OP INTERNATIONAL LAW 

tion and of its ratification. Thus, in an article in the Nineteenth Century 
he felt justified in saying: 

That the ten greatest naval Powers of the world should have met 
in conference on the laws of naval war as affecting neutrals, and that 
after careful consideration they should have agreed upon a code so com- 
prehensive as that contained in the Declaration of London, would alone 
suffice to make the year nineteen hundred and nine memorable to all 
who are interested in the improvement of international relations. It 
remains for the year nineteen hundred and ten to make that code binding 
on the parties by ratification, after which the natural course of events 
will speedily make it the binding code of the world. 89 

The hope of ratification expressed by the learned writer has not yet 
been realized, but whether ratified or not, the importance of the doc- 
ument was not overstated in another passage from the same article, 
which deserves not merely quotation, but careful consideration at the 
hands of opponents: 

The conclusion [he says] so arrived at, regarded both in itself, and in 
view of the difficulties surmounted, may, when ratified, be not unfairly 
regarded as the greatest step yet made in the systematic improvement 
of international relations. 90 

Such are the Views expressed by writers of what may be considered the 
older school. The following quotation is from a writer of the newer 
school, who, not unmindful of the past, examines the Declaration in the 
light of present conditions and with a keen eye to the future. Mr. 
Norman Bentwich, to whom reference is made, thus sums up the con- 
troversy, and in his conclusions the present writer respectfully concurs: 

Great Britain should now be in a position to ratify the Hague Prize 
Court Convention, when at least she has made the necessary changes in 
her national prize law. She has come out very well indeed from the 
international bargaining; she had most to lose by the previous uncer- 
tainty; she has gained most by the settlement. At Paris, in 1856, she 
gave up one of her most powerful belligerent rights — the right to cap- 
ture enemy property in neutral ships. Now in London she has not given 
up a single established belligerent right of value, her sole concession 
being on the question of convoy which is more apparent than real; and, 

89 The Nineteenth Century, March 1910, p. 505. 

90 Ibid., p. 506. 
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on the other hand, she has gained a number of safeguards for her neutral 
commerce, and a number of limitations of the alleged belligerent rights 
of other Powers. There isindeed a naval school which is bitterly hostile 
to the ratification of the Declaration, on the ground that by it England 
gives up certain national claims of long standing and concedes certain 
rights against which she has long struggled. But the claims we give up 
have not been effectively exercised by us, the rights we concede have 
regularly been practised against us. 91 

Perhaps the view of a person foreign to the controversy but versed in 
international affairs of the greatest pith and moment may be quoted, es- 
pecially as he considers the Declaration, not merely by its provisions, 
which he considers both wise and just, but as a part of the large move- 
ment which is taking visible form and shape under our very eyes. In 
an address on the Declaration of London before the American Society 
of International Law, Mr. Root said: 

This review of the origin and nature of the Declaration of London 
and of the attendant conditions exhibits the true significance of the 
Declaration. It is not merely a code of useful rules. It is necessary 
to the existence of the International Prize Court and therefore to the 
existence of any Judicial Arbitral Court. It is the one indispensable 
forward step without which no practical progress can now be made in 
the further development of a system of peaceable settlement of inter- 
national disputes. It is to be hoped that a fuller realization of its far- 
reaching importance will soon lead to its acceptance. I cannot avoid 
the conviction that a broad-minded and statesmanlike treatment of 
this constructive measure for practical progress in international rela- 
tions, is of greater value than merely benevolent but academic declara- 
tions in favor of peace which are to be found in general treaties of arbi- 
tration and in diplomatic correspondence and in public speeches. 

Indeed, the whole practice of making general treaties of arbitration 
cannot fail to be discredited by the failure, if there is to be a failure, 
of the Prize Court Convention, for the cynical are sure to question the 
sincerity of general treaties of arbitration covering the whole field of 
international relations between nations which refuse to assent to this 
convention covering but a small part of the same field. 92 

The subjects codified by the Declaration have bothered and perplexed 
foreign offices and text writers ever since international law has been a 

91 Quoted from address of Hon. Elihu Root, Proceedings of the American Society 
of International Law (1912), pp. 11-12. 

92 Proceedings of the American Society of International Law (1912), pp. 14-15. 
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science. Differences of time and place, as well as the means of warfare, 
have resulted in a divergence of views and a difference of practice which 
seemed impossible of reconciliation or of compromise. National prej- 
udice and bias and a supposed benefit resulting from the maintenance of 
a particular doctrine and its recognition by international law, have con- 
verted philosophic observers and writers of authority into advocates 
rather than scientific expounders of a reasonable and therefore acceptable 
system of international law; the uncertainty of the law and the lack of 
uniformity in its interpretation and application have confused a subject 
sufficiently complicated in itself, and have paralyzed industry and com- 
merce, if they have not wholly crushed them. It may well be that the 
Anglo-American system of jurisprudence is more precise and logical in 
theory and more efficient in practice than Continental theory and prac- 
tice, and that the interests of the belligerent would be better served by its 
universal acceptance. But the neutral desires certainty and uniformity 
rather than logical precision, and a uniform practice is to him a first 
necessity, for, as pointed out by Lord Mansfield, it is more important 
that a rule of law be established and known than that it be correct, for 
industry and commerce will accommodate themselves to the rule of law 
if known, and the embarrassments, risks and delays incident to a state 
of confusion will be obviated. 

The recent Naval Conference composed of specialists did not meet for 
an academic purpose. It was not their avowed object, although it has 
been the result of their labors, to produce at once a reasonable and a 
scientific code. Their purpose was eminently practical; namely, to reach 
an agreement upon certain fundamental doctrines of international law, 
so that the International Court of Prize established by the Second Hague 
Peace Conference should have for its guidance and interpretation a code 
of law truly international because accepted by the community of nations; 
for the nations were unwilling to entrust to the jurists composing the 
Court the codification of principles of law which they themselves had 
been unable to codify, and to permit the judges to harmonize divergences 
of practice which had baffled statesmen, diplomats, publicists, and 
judges for centuries. They were unwilling to take a "leap in the dark," 
to use a familiar expression, although willing to proceed from the known 
to the unknown. 
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Leaving out the differences of doctrine and the divergences of practice, 
the Conference was confronted by a difficulty which has always existed 
and which must exist as long as war is a recognized means of settling 
international controversies, namely, the seemingly irreconcilable in- 
terests of the belligerent, on the one hand, and of the neutral on the other, 
for the purpose of the belligerent is to crush the enemy by a direct blow, 
if possible, or by the slower but not less sure method of impoverishment 
and starvation. If the enemy is forced to rely upon his immediate 
resources, he may soon be exhausted and the war come to an abrupt end; 
for our experience in the Civil War shows that the nation in the field 
cannot in times of storm and stress create supplies of arms and ammuni- 
tion necessary for a prolonged contest. If the neutral be permitted to 
supply arms and ammunition, he strengthens the army of resistance, and, 
if in addition he furnish food and clothing and the necessities of life, he 
not only supports the army in the field, but he recruits it by withdrawing 
labor from the factory and field, thus permitting it to enter the army and 
remove pressure upon non-combatants to conclude peace. The Civil 
War was not won upon the battlefield, as the layman would have us 
believe. Lee's army did not surrender at Appomattox because it was 
wasted in numbers and lacked arms and ammunition. The South fell 
because its resources were exhausted, its industry found no outlet, and 
its ports were closed to the neutral. Its courage was undaunted, its 
soldiers, although reduced in number, were eager for the conflict; its 
leaders, trained in the field and enriched by four years of experience, 
were able and willing to continue the contest; but the armies were des- 
titute, the supplies were exhausted, and the empty stomachs overcame 
the indomitable will, the strong arm and the unconquerable purpose. 
The blockade of the Southern ports left the South dependent upon itself, 
and it fell. As the purpose of war is to overcome resistance, it is self- 
evident that the belligerent will not willingly renounce a right or a 
practice which weakens the enemy, and he will not, if he can prevent it, 
permit the neutral to become a base of supplies for the enemy. He will, 
therefore, subject neutral trade and commerce to close supervision; he 
will seize and confiscate arms and ammunition destined for the enemy 
port; he will prevent, as far as neutrals permit, trade in objects suscep- 
tible of warlike use; he will blockade enemy ports and prevent the in- 
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gresB of supplies to replace the losses of war; and he will prohibit the 
egress of merchandise with which the wasted resources may be repaired. 
He will blockade the ports and isolate his enemy, and the contest thus 
limited will be a trial of endurance between the belligerents. On the 
other hand, the neutral will insist, and properly, that his industry and 
commerce be not ruined because two nations have been minded to break 
the peace, and he will maintain that he be not made a party to the war 
and suffer its losses and privations, unless by his own consent. The 
belligerents and the neutrals are thus opposed in their interests, for the 
belligerent seeks to restrain the industry and commerce of the neutral 
and to bring the enemy to terms, whereas the neutral proclaims the un- 
trammeled freedom of trade. Both views cannot prevail. The past 
belongs to the belligerent; the neutral claims the present and the future 
as his own. A balance must be struck. And it is no small tribute to the 
London Naval Conference that it considered the rights and duties of 
both parties and devised a code reasonably acceptable to both. 

James Beown Scott. 



